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TERRORISM PREVENTION/Extra Appeal to Demonstrate Innocence

SUBJECT: Comprehensive Terrorism Prevention Act of 1995 . . . S. 735. Hatch motion to table the Levin amendment
No. 1211 to the Hatch substitute amendment No. 1199.

ACTION: MOTION TO TABLE AGREED TO, 62-37

SYNOPSIS: As reported, S. 735 will enact law enforcement provisions to prevent terrorism and to apprehend and pur
terrorists, and will reform Federal and State capital and noncapital habeas corpus procedures.

The Hatch substitute amendment to S. 735 would make major revisions to the bill, particularly to the provisions regart
international terrorism, alien removal, and fundraising by terrorist organizations.

The Levin amendmentwould permit a Federal court to hold an evidentiary hearing on a first or successive habeas corpus cl
if that claim rested on a factual predicate that could not have been previously discovered through the exercise of éuandiligenc
if the facts underlying the claim, if proven and viewed in light of the evidence as a whole, would be sufficient to dsaklish t
constitutional violation had probably resulted in the conviction of a person who was "actually innocent” of the undenhgag offe
("Habeas corpus" in the context of this debate refers to the collateral (not on the merits) review of criminal convittiams Sta
Federal prisoners may file habeas corpus petitions alleging that constitutional, legal, or treaty requirements were thelated i
process of convicting them. State prisoners may file petitions in State or Federal courts; Federal prisoners may finpetitions
Federal courts; District of Columbia prisoners may file petitions only in non--Federal, District courts. The right of asBtete p
to file a habeas petition in a Federal court is a right that was granted by statute.)

Debate was limited by unanimous consent. Following debate, Senator Hatch moved to table the Levin amendment. Gene
those favoring the motion to table opposed the amendment; those opposing the motion to table favored the amendment.

Those favoringthe motion to table contended:

The Levin amendment would provide one more avenue of escape for convicted murderers after their convictions have been L
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repeatedly. It would let a Federal judge hold an evidentiary hearing if he decides by himself that the evidence will "phaably"

that the convict was "actually” innocent of the crime, and was convicted due to constitutional error. If he found thattheasonv
"probably actually innocent," he could then order a new trial. This amendment may sound reasonable, but it will be uséd by libe
judges who are opposed to capital punishment to delay the imposition of the death penalty. Once a prisoner has been found to be
guilty beyond a reasonable doubt by a State court, and once State and Federal appeals of that conviction have been upheld, that
prisoner has had more than enough opportunity to state his case and has repeatedly been found guilty. Many Federajfydges, thou
are eager to find excuses to block the imposition of the death penalty. The lower the standard of review that they netbe to meet
more often they are going to let capital prisoners delay their executions. Under the bill, if there is clear and condecoegtieat

someone who is innocent of a crime has been convicted, then a Federal judge will be allowed to review a decision. The Levin
amendment would only require a "probable” instead of a "clear and convincing" test. The average stay on death row isnow 9 year
because certain judges are always willing to hear new claims, new petitions, and new arguments by prisoners who have repeatedly
been found guilty. Delays in the imposition of the death penalty thwart the imposition of the sentence that has been tietermined

be just, which is death. Death row inmates should not be able to thwart justice by remaining alive through endless bppeals of t
sentences. The Levin amendment would make it easier for them to do so. Therefore, we urge our colleagues to reject it.

Those opposinghe motion to table contended:

The Levin amendment is very narrowly drawn to allow an additional appeal in conformance with the standard set forth in the 1995
Supreme Court casgchlupv. Delo. In that case, the Court ruled that Federal judges, in order to prevent a fundamental miscarriage
of justice, may grant second and successive habeas writs for claims based on innocence without "a showing of causeednd prejudic
In this decision, the courts relied heavily on the previdaisier case, in which Justice O'Connor wrote that when a constitutional
violation has "probably resulted in the conviction of one who is actually innocent, a Federal habeas court may granteghe writ e
in the absence of a showing of cause for the procedural default." For a claim of innocence to be credible, new reliadlis evidenc
needed. Such claims are extremely rare. Thus, the Levin amendment will apply to only a small number of cases, and it is in
conformance with Supreme Court decisions. This amendment should not be tabled.



